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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE 

TEZPUR, SONITPUR 

 

 

SESSIONS CASE NO.125/2017 

GR CASE NO.449/2014 

U/s 366/376/344 of IPC 

 

State 

-Vs- 

Md. Habibur Rahman                       ----- Accused 

 

 

Present 

Smti Munmun B.Sarma 

Asst. Sessions Judge 

  Tezpur, Sonitpur 

 

Counsel for Prosecution :                            , APP 

Counsel for Defence  :                           , Advocate 

 

 

Evidence  : 04-09-2017, 01-11-2017 & 05-01-2018 

Argument : 02-05-2018 

Judgment : 29-05-2018 (earlier fixed on 16-05-2018) 

 

 

 

JUDGMENT 

1) On 23-02-2014, complainant Md. Nizamuddin filed an FIR at 

Dhekiajuli PS stating inter-alia that on 22-02-2014 at around 9 p.m., his 

daughter /victim went off missing from home and on enquiry they came to 
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know that accused Md. Hobibur Rahman had enticed his daughter away and 

kept her confined in some unknown place.  Hence, the FIR was lodged.  

 

2) On receipt of the FIR, it was registered u/s 363/366 A of IPC against 

the accused. The police went to the place of occurrence and examined the 

available witnesses. Statements of the witnesses were recorded and her 

statement u/s 164 CrPC was duly recorded. Medical examination of the 

victim was also done. On completion of investigation, a prima facie case 

having appeared, the IO submitted charge sheet against accused person u/s 

363/366 of IPC to stand trial in open court.  

 

3) Cognizance of the offence was taken by Addl. Chief Judicial 

Magistrate, Sonitpur, Tezpur and after appearance of the accused, 

committed the case to the ld. Sessions Judge, Sonitpur (Tezpur), and 

thereafter the case was made over to this Court for disposal. Accordingly, 

this Court took-up the trial of the case and considering the materials 

available on Case Record and Case Diary and prima facie case having 

appeared u/s 366/376/344 IPC, charge was framed and the contents of the 

offence was read over and explained to the accused person, to which he 

pleaded not guilty and claimed to be tried. To prove the offence u/s 

366/376/344 IPC against the accused person, the prosecution side examined 

the following 7 (seven) witnesses- 

a) PW1 – Md. Nizamuddin 

b) PW2 – Must. Ramuja Khatun 

c) PW3 – Md. Moidul Islam 

d) PW4 – Md. Asmat Ali 
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e) PW5 – Must. Aklima Khatun 

f) PW6 – Dr. (Mrs.) Ila Rajkhowa, MO 

g) PW7 – the victim girl 

h) PW8 – Sri Rabindra Kr. Sarkar, IO 

 

The following documents were exhibited by the prosecution-side:  

a) Ext.1 –  FIR 

b) Ext.1(1)– Signature of PW-1 / Md. Nizamuddin 

c) Ext.2 –  Medical Report 

d) Ext.1(1)– Signature of PW-6/ Dr. (Mrs.) Ila Rajkhowa, MO 

e) Ext.3 –  Laboratory report 

f) Ext.3(1) - Signatures of Dr. P.K. Barman 

g) Ext.4 –  Statement u/s 164 CrPC 

h) Ext.4(1) & 4(2)– Signatures of PW-7/ the victim 

i) Ext.5- Signature of O/C Dhananjay Kr. Nath 

j) Ext.6 –  Sketch Map 

k) Ext.7 –  Charge-sheet 

l) Ext.7(1) - Signature of PW-8/ Sri Rabindra Kr. Sarkar, IO 

 

To substantiate his claim, defence did not examine any witness. 

The accused person’s case, as could be ascertained from cross-examination 

of the prosecution witness was that of total denial. 

 

4) The points for determination is as follows – 

(1) Whether the accused Md. Habibur Rahman on or about 22-

02-2014, at around 9 p.m. kidnapped (abduct) the victim, 
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with intent (or knowing it to be likely) that she might be 

compelled to marry you against her will or in order (or 

knowing it to be likely) that she might be forced (or 

seduced) to illicit intercourse with the accused thus, 

committing an offence u/s 366 IPC? 

(2) Whether the accused Md. Habibur Rahman on the same day 

and subsequent days committed rape on the victim thus, 

committing an offence u/s 376 IPC? 

(3) Whether the accused Md. Habibur Rahman on or about the 

same day and subsequent days wrongfully confined the 

victim for 10 days or more thus, committing an offence 

u/s 344 IPC? 

     

DISCUSSION, DECISION AND REASONS THEREOF: 

5) Considering the fact that the evidences available on record are limited 

and the charged sections u/s 366/376/344 IPC are closely related, they are 

discussed herein below together without losing their individuality.  

 

6) Complainant was examined as PW-1 and he deposed that at the time 

of incident his daughter was around 16-17 years old and went missing from 

home. When he along with other people went to the house of the accused to 

bring her back they did not allow hence the FIR was lodged. During cross-

examination, he stated that he does not know if his daughter got married to 

the accused on 08-03-2014 before a Kaji at Tezpur. The victim’s mother 

deposed as PW-2 and she stated the same thing as PW-1. PW-3 Moidul Islam 

stated that he heard that the victim was missing from her house and the 
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accused was also not present in house and therefore it is presumed that he 

had taken her. PW-4 Asmat Ali is the victim’s brother-in-law and he stated the 

same thing as PW-1 and PW-2. PW-5 Aklima Khatun is the victim’s elder 

sister and she stated that when the victim was walking to PW-5‘s house at 

around 8-9 p.m., the accused took her away. Her father went to the house of 

the accused asking for the victim to be returned but they refused. Hence, the 

FIR was lodged. During cross-examination, she denied that she told the police 

that at the time of incident her sister was studying at home. She also showed 

ignorance as to whether the accused and her sister had got married. PW-6 is 

the Medical Officer and she has stated that the age of the victim is above 18 

years and there is no injury or marks of violence on any part of the body or 

private parts. IO deposed as PW-8. 

 

7) The victim deposed as PW-7 and she stated that around 7 p.m., she 

was going to the house of her sister when the accused along with 4-5 other 

persons accosted on her way and accused Habibur gagged her and took her 

to some place on tempo. She was kept in a house for around 3 months where 

she and Hobibur stayed. PW-7 alleged that at the time when they were 

staying in that house the accused had raped her. During cross-examination, 

she stated that the place where she was kept has other houses and people 

and it was a village. Furthermore, the house where she was kept had other 

family members also. She admitted to the fact that she did not tell any 

person that the accused had forcibly took her and that she did not want to 

stay with him. She also admitted that on 03-03-2014 she had come to Tezpur 

Court and executed a document stating that she had married the accused. 

However, the victim/PW-7 stated that she had signed under threat and 
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coercion. She also stated that she had come to the Court from Basbera in a 

bus and did not tell anything in the bus that she was being forcibly taken and 

kept by the accused. She also admitted that on 30-04-2014 she was married 

to the accused as per Shariat by execution of Kabilnama. Here also PW-7 

claimed that she signed the Kabilnama under threat. During cross-

examination, PW-7 also admitted that when she was brought to the Court she 

refused to go with her parents and therefore the Court directed her to be 

sent to Nagaon State Home for a day.  

 

8) Perusal of the evidences of the witnesses reveal that none of the 

witnesses actually seen the incident. Though the victim as PW-7 claimed that 

she was kidnapped by the accused and 4-5 other people, however her 

subsequent behavior failed to show that she was under any threat or coercion 

or that she was taken without her consent. She stayed with the accused in a 

village full of people and she neither confined nor restrained and had carried 

on with her day to day activities. However, during her period of stay she did 

not inform any one that she was kidnapped or she was being kept against her 

wish. Furthermore, she came with the accused to Tezpur Court and also had 

signed the documents stating her married with the accused. In the Court 

also, she neither told the people nor the police that she had been kidnapped. 

She even went ahead and got married with the accused by executing 

Kabilnama. The most interesting part is that when she finally recovered and 

brought before the Magistrate she refused to return back to her parental 

home and the Court was forced to send her to State Home. Thus, all these 

evidences reveal that the victim had in fact went to the accused on her own 

will and was not forcibly taken.  
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9) However, now the question arises as to whether the victim was a 

major or minor at the time of incident, because if she was a minor her 

consent will be of no help for the accused. The Medical Officer was examined 

as PW-6 who stated that the victim’s age is above 18 years. Though the 

victim and her parents claimed that she was round 15-16 years old at the 

time of incident, however, in view of the medical report and in absence of any 

other evidence regarding her age, it can be confidently presumed that at the 

time of incident the victim was above 18 years. Hence, it is evident that 

victim being a major had gone with the accused on her own will and she was 

not abducted.  

 

10) In view of the above circumstances, it is held that prosecution failed 

to prove the case against the accused u/s 366/376/344 IPC, beyond all 

reasonable doubt. Hence, accused Md. Habibur Rahman is acquitted on 

benefit of doubt and set at liberty. Bail bond is cancelled and the bailor 

discharged.  

 

 Judgment is sealed, signed and delivered on this the 29th May’ 2018. 

 

 

(Munmun B.Sarma) 

Asstt. Sessions Judge 

Tezpur, Sonitpur 

 

 

 


